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WEPA submission on the Explanation of intended effect  
for a Design and Place SEPP  

 
The following submission is made on behalf of the Willoughby Environmental Protection 
Association (WEPA) in response to the Explanation of intended effect for a Design and Place 
SEPP prepared by the NSW Department of Planning, Industry and Environment. 
 
WEPA has been active since 1981 on Sydney’s lower North Shore in protecting the natural 
heritage of our area and enhancing the environment shared by our community.  This work 
has brought home to WEPA the consistently high value our community places on the tree 
canopy, harbour edges, bushland, parks and reserves which make up our open green spaces 
and which help to make our area liveable and to mitigate the rising impacts of climate 
change. 
 
On a first reading, the intent of the new Design and Place SEPP appears to meet many of 
WEPA’s concerns about the need to protect urban trees, increase green space, enhance 
liveability and improve the sustainability performance of our houses and suburbs.  The 
proposed SEPP span is broad as it covers precincts, significant developments, houses, 
apartments, infrastructure and public space. It purports to promote the NSW Premier’s 
Priorities for a Better Environment (Greener Public Spaces and Greening our City) and 
promises through its ‘Principles’ the design of places of ‘beauty and character’, ‘that invite 
public access’, are ‘productive and connected’, ‘sustainable and greener’ and ‘resilient and 
diverse’ (p.4).  
 
It is when a closer look is taken at the mechanisms to achieve this better, greener practice 
that serious deficiencies emerge.  In a previous submission on the related (NSW Architect) 
Draft Greener Places Design Guide (August 2020) WEPA noted its concern that the guidance 
given in that document did not seem to be supported by a framework of enforceable 
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benchmarks and standards enshrined in legislation or policy which would bring certainty to 
councils, communities and developers.    
 
It would now appear that this deficiency was deliberate, as the intent of the proposed 
Design and Place SEPP appears to be to replace mandated directions with ‘flexibility’, trade-
offs and the introduction of the seemingly oxymoronic concept of ‘mandatory 
considerations’ for developers. The document glossary helpfully notes that these 
‘considerations’ may also be ‘discretionary (may be taken into account)’ (p.46). 
 
The document does propose that some targets will be set for basic environmental, 
liveability and sustainability outcomes (eg p.17) but overall seems to suggest that the main 
drivers of best practice design will be the employment (by developers) of registered 
architects and landscape architects, a ‘good design process’ using non-binding guidance 
documents (p.25) and the influence of advisory ‘design review panels’. The way to resolve 
the many points of contention which can arise between developers plans and good design 
are not addressed in this document. 
 
We are currently dealing with environmental and liveability challenges wrought by the 
global pandemic, rising temperatures and other pressures of climate change and growing 
urban density.  This is a time when we need ambitious aspirations to achieve significant 
change – for this we need clear, interrelated targets and community confidence in a process 
that will ensure they will be achieved.  
 
Instead, we are offered what seems to be an, at least partly, discretionary approach to 
development and design in our local communities.  The lack of clarity and unpredictability of 
the outcomes in the decision-making process proposed will leave both councils, 
communities and developers without clear, legally acceptable benchmarks and standards. 
 
On the basis of the level of detail provided in the explanation of intent, the proposed SEPP 
could have very serious impacts including the following: 

• critical matters relating to our urban tree canopy and other green open spaces, 
emissions, water management and energy efficiency could become discretionary and 
developers able to use alternative assessment methods which suit their desired 
financial bottom-line;  

• the Government’s 40% tree canopy target could be traded away. As can be seen in 
the countless, baking, tree-less subdivisions and commercial/industrial sites across 
Sydney, this is a problem which cannot be left to the ‘consideration’ of developers. 
Without a mandated canopy target the damaging Urban Heat Island impacts will 
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continue to rise.  We need to ensure high quality tree retention, tree canopy and 
open space targets are mandatory and can’t be offset by weak alternatives;  

• the SEPP will ‘propose new targets to retain or increase the provision and diversity of 
public space across NSW’ (p.17).  This raises concern about the value and protection 
of open green space zones determined already by local communities as part of their 
own community engagement and strategic plans. Open space targets set by local 
Councils to suit their own areas should be respected and not offset by weak 
alternatives; 

• the proposed SEPP allows the removal of existing tree canopy to be offset by green 
roofs, walls and softscape, or two small new trees. Enabling the removal of mature 
trees will impact human health, urban water quality and biodiversity.   The NSW 
Government needs policies that will ensure retention of existing high quality tree 
canopy. Our native species need mature, hollow-bearing native trees not green 
walls; 

• the proposed SEPP would appear to open the door to an additional process which 
will undermine local decision-making by our Councils as the SEPP will be proposing 
"baseline residential density targets in urban areas" along with ‘a range of housing 
and tenure types’ (p.18). While the exempt and complying development SEPPs are to 
stay in place, apparently the LEPs and DCPs will be revised where necessary to align 
with the Design and Place SEPP for consistency across NSW; 

• the proposed SEPP will incorporate the BASIX SEPP, which sets mandatory 
requirements for energy, water use and thermal comfort for all new residential 
buildings and major renovations. The proposed SEPP seeks to create more ‘flexibility’ 
and ‘updated sustainability targets’ in meeting these requirements (p.5).  Creating 
alternative pathways (p.C4) which avoid the BASIX requirements is complicating, 
inconsistent and undermines achieving standards across the board. Instead, the 
Government should be maintaining, improving and enforcing BASIX including its 
energy targets (or an alternative higher national standard) for housing and 
commercial developments;  

• councils and communities will need to address constant studies prepared by the 
developer while he or she ‘considers’ environmental impacts and liveability. The 
community (and many councils) will have little capacity to fully assess this potential 
barrage of documentation and fewer enforceable standards to utilise in arguing for 
better, alternative outcomes when design aspects are discretionary;  

• the lack of standards and more ‘flexibility’ will ensure legal loopholes which may tie 
councils in ongoing legal battles over developments where best design practice is 
infinitely arguable and the developer’s bottom line is financial.  This will 
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disadvantage councils who may wish to reject or significantly amend development 
plans;  

• our communities are already reeling in the face of increasingly severe and frequent 
bushfires, floods and storms.  The resilience of our communities in the face of 
natural challenges is vital and is not just a matter for ‘consideration’.  Climate Change 
is an urgent challenge and should not be made part of a weaker process that will 
avoid essential emission reduction and delivery targets but should be at the centre 
of land use planning and development control. 

 
This is not a time for the NSW Government to abrogate its responsibility in relation to the 
liveability of our urban community and to our environment in favour of a process which 
seems driven by the needs of property and infrastructure developers. The NSW Government 
needs best practice environmental performance requirements that will create certainty for 
the community as well as for industry and lead to robust sustainable outcomes.   
 
 
Dr Meredith Foley 
On behalf of the WEPA Executive Committee 
0438 890 902 
wepa@wepa.org.au 
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